I. INTRODUCTION
Since Brown v. AllenI the rule has been well-established that in habeas corpus proceedings federal courts have the independent power to evaluate a prisoner's constitutional claim even if a state court has already ruled on the merits of the claim. A key problem that the Supreme Court has continued to confront after Brown is the reviewability of a constitutional claim forfeited in the state courts by a habeas petitioner because defense counsel failed to assert the claim at trial as required by a state procedural rule. The resolution of this problem implicates several important issues, including the proper balance of power between state and federal courts, the need for of finality of criminal convictions, and the socially acceptable level of unconstitutional incarcerations.
Whether habeas corpus relief should be readily available to prisoners with constitutional claims forfeited after a procedural default is largely a question of social policy. The Warren and Burger Courts have reached very different conclusions regarding the proper scope of habeas relief, even though the underlying statutory provisions 2 have remained 1 344 U.S. 443 (1953) .
2 The statutory provisions interpreted by the Court in its decisions on the availability of habeas corpus after a procedural default provide in pertinent part:
The Supreme Court, a Justice thereof, a circuit judge, or a district court shall entertain an application for a writ of habeas corpus in behalf of a person in custody pursuant to the judgment of a State court only on the ground that he is in custody in violation of the Constitution or laws or treaties of the United States. 28 U.S.C. § 2254(a) & Suppl. III 1979 .
A prisoner in custody under sentence of a court established by Act of Congress claiming the right to be released upon the ground that the sentence was imposed in violation of the Constitution or laws of the United States, or that the court was without jurisdiction to impose such sentence, or that the sentence was in excess of the maximum authorized by law, or is otherwise subject to collateral attack, may move the court which imposed the sentence to vacate, set aside or correct the sentence. 28 U.S.C. § 2255 & Suppl. III 1979 . Section 2254 applies to state prisoners while § 2255 applies to federal prisoners. For purposes of convenience, "habeas corpus" will refer to actions under both sections. essentially unchanged. 3 The Warren Court established that a federal court could withhold its review of a constitutional claim forfeited in state court only if it found that the habeas petitioner and defense counsel had deliberately bypassed state courts with the claim. 4 In contrast, the Burger Court has placed the burden on habeas petitioners to show both "cause" for their failure to properly raise an issue in state court and "actual prejudice" from the alleged error before a federal court will consider the issue. 5 Last term, the Supreme Court in two decisions expanded the class of habeas petitioners who must meet the requirements of cause and prejudice. In Engle v. Isaac, 6 the Court extended the cause-and-prejudice standard to petitioners alleging constitutional errors involving the truthfinding function of the trial. The Isaac Court also defined the "cause" prong so restrictively that few habeas petitioners will be able to meet the requirement. Similarly, the Court in UnitedStates v. Frady 7 defined the "actual prejudice" prong in a manner which shifts the initial focus of a habeas proceeding to the guilt or innocence of the petitioner and away from the constitutionality of the conviction itself. In Frady, the Court also precluded federal courts from noticing "plain error" in collateral proceedings.
This Note examines the two decisions, both written by Justice O'Conner, and outlines how the Burger Court has developed the Wainwrght v. Sykes 8 cause-and-prejudice standard into a high procedural barrier which few habeas petitioners can surmount. It will then criticize four of the assumptions relied upon by the Court in its policy of restricting the availability of habeas corpus: (1) habeas petitions place an undue burden on the federal judiciary; (2) the availability of habeas corpus undermines the finality of criminal convictions; (3) the actions of defense counsel should bind habeas petitioners; and (4) habeas corpus undermines federalism. changes in Ohio criminal law regarding the defendant's burden of proving self-defense. For more than a century, Ohio courts required defendants to carry the burden of proving self-defense by a preponderance of the evidence. 9 In 1974, a new state criminal code became effective, providing in pertinent part that " [t] he burden of going forward with the evidence of an affirmative defense is upon the accused."' 0 A year later, the Ohio Supreme Court stated in dicta that this provision did not change Ohio's traditional allocation of the burden of proving self-defense.
I I In 1976, however, the Ohio Supreme Court in State v. Robinson 12 reinterpreted the statute as placing the burden of production but not the burden of persuasion on the defendant who claims self-defense. The Ohio Supreme Court later retroactively applied the Robinson decision, 13 but only to those defendants whose attorneys had objected at trial to the erroneous burden of proof instruction. 14 Isaac was convicted of aggravated assault in 1975. His conviction occured after the adoption of the new criminal code but before the decision in Robison. On appeal, Isaac relied on Robinson to challenge the trial court's burden of proof instruction, but the court rejected this claim on the ground that Isaac had forfeited consideration of the issue because his attorney failed to make a timely objection at trial as required by the state contemporaneous objection rule. 15 The Ohio Supreme Court dismissed Isaac's appeal for lack of a substantial constitutional question.' 6 A federal district court then rejected Isaac's habeas corpus petition on the ground that Isaac failed to meet the Wainwight v. Sykes 1 ' requirements of showing "cause" and "actual prejudice" for his attorney's fail-ure to challenge the burden of proof instruction at trial.' 8 The Sixth Cirtuit Court of Appeals reversed, concluding that the futility of an objection to the jury instruction at trial satisfied the cause requirement, while the critical importance of a correct allocation of the burden of proof met the actual prejudice standard. 19 The Supreme Court reversed on the ground that Isaac had not shown cause for his attorney's failure to object to the trial court's erroneous jury instruction. 20 Because Isaac failed to show cause, the Court did not consider whether the erroneous instruction had resulted in actual prejudice.
1
After establishing that Isaac had raised a colorable constitutional claim, 22 Justice O'Connor's majority opinion laid the policy foundation for the decision by tallying the "significant costs" of habeas corpus. First, "[c]ollateral review of a conviction extends the ordeal for both society and the accused. ' Relying on its perception of the costs of habeas corpus, the Court first refused to limit the cause-and-prejudice requirement to cases in which the constitutional error did not affect the truthfinding function of trial. 32 Justice O'Connor asserted that the costs of habeas corpus are unaffected by the nature of the prisoner's claim. 33 The type of alleged constitutional error, she concluded, affects only the determination of whether the cause-and-prejudice standard has been met. 34 The Court then held that Isaac had not shown sufficient cause for his attorney's failure to raise the burden of proof issue at trial. It rejected at the outset his argument that the futility of objecting to the instruction at trial constitutes cause. 35 Justice O'Connor reasoned that to equate futility with cause would permit litigants to bypass unsympathetic state courts with their constitutional claims and thus deprive state courts of the opportunity to revise their position on the issue. 36 The Court also rejected Isaac's argument that a constitutional challenge to the burden of proof instruction was unknown at the time of trial. 37 Pointing 46-51 (1972) , to support her assertion that a challenge to the burden of proof instruction was "available." The thrust of LaFave and Scott's discussion of affirmative defenses, however, 4eads to the opposite conclusion. They note that the courts are divided on the question of whether the defendant or the state should have the burden of [Vol. 73 Although the Court once again failed to give substantive content to the term "cause," 43 Isaac clearly demonstrates that a habeas petitioner will not meet the cause requirement merely by showing that an objecproving the existence or non-existence of affirmative defenses and argue that after the defendant raises an affirmative defense the state properly bears the burden of proving the nonexistence of the affirmative defense beyond a reasonable doubt. Id. at 47-48. Noting the impact of Winshi'p, the authors identify some affirmative defenses, such as insanity or alibi, "which go directly to negative the existence of one of the essential elements of the crime" and for which it is "clearly a denial of due process" to place the burden of proof on the defendant. Id. at 48. They distinguish these affirmative defenses from another category in which they explicitly include self-defense, where "the due process issue could certainly be argued either way." Id. at 49.
Thus, the LaFave and Scott Handbook undercuts Justice O'Connor's argument in two ways. First, it singles out self-defense as an affirmative defense to which the Winuhip due process principles are much less likely to be applied. Second, by distinguishing self-defense from the category of affirmative defenses that negate one of the elements of the crime, the Handbook fails to support Justice O'Connor's heavy reliance on cases raising the latter kind of affirmative defense. Eight of the twenty-five cases cited by Justice O'Connor involved insanity or alibi defenses, and in at least four others defendants raised related affirmative defenses.
The three student notes cited by Justice O'Connor also provide little support for her position. 674, 676 (1975) . 43 Justice Rehnquist had promised in Sykes that later cases would provide a "precise definition" of the terms "cause" and "actual prejudice." Wainwright v. Sykes, 433 U.S. 72, 91 (1977) . The Court did attempt to define "actual prejudice" in United States v. Frady, 102 S. Ct. 1584 Ct. , 1595 Ct. (1982 .
Justice Brennan described the cause-and-prejudice standard as a "house of cards" and expressed his dissatisfaction with the Court's efforts in Isaac and Frady: "The Court has now begun to furnish its house of cards--and the furniture is as jerry-built as the house itself." Isaac, 102 S. Ct. at 1580 (Brennan, J., dissenting). tion at trial would have been futile or that defense counsel inadvertantly or negligently failed to raise the issue. Rather, the petitioner must show not only that the constitutional claim was not recognized at the time of trial, but also that there existed no "tools" for constructing the claim.
4
Justice Brennan, joined by Justice Marshall, dissented vigorously, attacking both the policy assumptions relied upon by the majority and the application of the cause-and-prejudice standard to Isaac's petition. 45 He questioned the Court's assumption that prisoners would consider it an ordeal to test an allegedly unconstitutional conviction in federal court and saw no significant societal interest in ensuring the finality of convictions potentially tainted by constitutional error. 46 He accused the majority of "sheer demagoguery" in blaming the successful habeas petitioner for the difficulties of retrial 47 and attacked the notion that Isaac and his co-respondents were "admitted offenders."1 48 Justice Brennan also faulted the majority for its use of the principle of comity to limit federal court consideration of habeas petitions: "It is inimical to the principle of federal constitutional supremacy to defer to state courts' 'frustration' at the requirements of federal constitutional law . . . . 49 Finally, Justice Brennan dissented from the extension of the cause-and.prejudice standard to errors involving the truthfinding function of trial. 50 He argued that an unconstitutionally allocated burden of proof renders the entire trial untrustworthy, while unconstitutionally obtained evidence, for example, remains trustworthy. 51 The majority's extension of the standard, Justice Brennan argued, ignored that vital distinction.
52
44 Isaac, 102 S. Ct. at 1574. The Court concluded that Isaac's attorney did not lack "the tools to construct [the] constitutional claim." Id. Apparently, the Court is charging defense attorneys with the affirmative duty to raise even the most remote constitutional claims. See, e.g., id. at 1580 (Brennan, J., dissenting) (Court is rejecting inchoateness as "cause"). The Court indicates, for example, that judicial rfefcdion of a claim is sufficient to put defense attorneys on notice that "the issue had been perceived by other defendants and that it was a live one in the courts at the time." 102 S. Ct. at 1574 n.41.
45 Justice Brennan accused the majority of being "result-oriented" by reshaping Isaac's habeas petition in order to extend the cause-and-prejudice standard. He argued that the petition should have been dismissed for failure to exhaust state remedies. Id. at 1576-80 (Brennan, J., dissenting). This charge brought an angry rejoinder from Justice O'Connor. . Justice Stevens argued that the majority was unduly preoccupied with "procedural hurdles" and should have reversed on the ground that the alleged errors were insufficiently prejudicial to warrant a habeas remedy. Id. at 1576 (Stevens, J., concurring in part 1620 SUPREME COURT REVIEW [Vol. 73
B. UNITED STATES V FRADY
In 1963, Joseph Frady was convicted in federal district court of first degree murder and robbery. 53 The trial judge improperly equated intent with malice in his jury instructions, but Frady's attorney made no objection and thus failed to preserve the issue for appeal under Rule 30 of the Federal Rules of Criminal Procedure, 5 4 the federal contemporaneous objection rule. 55 In 1979, Frady collaterally attacked his conviction in a motion to vacate his sentence under 28 U.S.C. § 2255,56 alleging that the erroneous jury instruction denied him a fair trial. 57 The district court denied Frady's motion on the ground that Frady should have challenged the erroneous instruction on appeal or in an earlier collateral attack. 58 The Court of Appeals for the District of Columbia reversed, concluding that the proper standard to apply was that of "plain error" in Rule 52(b) of the Federal Rules of Criminal Procedure, 59 rather than the Wainwright v. Sykes cause-and-prejudice test. 6 0
The Supreme Court reversed, holding that the "plain error" standard is inappropriate in collateral attacks on federal criminal convictions. 6 ' Justice O'Connor instead concluded that the cause-andand dissenting in part). Justice Stevens believes that a habeas corpus inquiry should focus on whether the alleged error involves "fundamental unfairness" rather than on the procedural history of the claim. Once the defendant's chance to appeal has been waived or exhausted . . . we are entitled to presume he stands fairly and finally convicted, especially when, as here, he already has had a fair opportunity to present his federal claims in a federal forum. Our trial and appellate procedures are not so unreliable that we may not afford their completed operation any binding effect beyond the next in a series of endless post-conviction collateral attacks. To the contrary, a final judgment commands respect. Isaac and Frady add little to the theoretical underpinnings of the Burger Court's effort to limit the availability of habeas corpus. Justice O'Connor relied almost entirely on principles articulated by Justices Powell 73 and Rehnquist 74 in prior cases. The two decisions are important, however, because they raise the procedural barriers faced by habeas corpus petitioners by restrictively defining "cause" and "actual prejudice," by refusing to limit the application of the cause-andprejudice standard to errors involving the truthfinding function of trial, and by precluding federal courts from noticing plain error in collateral proceedings.
As applied in the two cases, the cause-and-prejudice standard will make it highly improbable that a prisoner who has fallen victim to a procedural default can obtain a hearing on a habeas petition that raises the forfeited issue. In fact, the cause-and-prejudice requirement perversely makes it more likely that serious constitutional errors will be immune from collateral attack after a procedural default. This effect stems from the Court's insistence on the conjunctive application of the cause and actual prejudice prongs of the Sykes test. In a key footnote in Isaac, Justice O'Connor rejected the argument that the prejudice arising from the improper allocation of the burden of proving self-defense was so great that the Court should grant relief even in the absence of cause. 75 She stated that the Sykes test is to be applied conjunctively; habeas petitioners must meet both prongs of the test before they can obtain a hearing on the merits of their petition. Justice O'Connor's confidence that "victims of a fundamental miscarriage of justice will meet the cause-and-prejudice standard" 77 is misplaced. 7 8 Conjunctive application of the Sykes standard creates a predicament from which few habeas petitioners can escape. To show "actual prejudice" petitioners shoulder the heavy burden of demonstrating that the alleged constitutional error so infected their entire trial that their conviction violates due process. 79 In most cases this will mean that prisoners must make a colorable showing of innocence before actual prejudice can be established. 8 0 To show "cause," habeas petitioners must show that the "tools" for constructing a constitutional claim were unavailable at the time of the procedural default. The habeas petitioner's predicament arises because very few errors 82 will be of sufficient gravity to meet the prejudice prong where the basis of the claim was either non-existent at the time of trial or so speculative that the cause requirement is met. Conversely, a constitutional claim that is sufficiently inchoate at the time of trial to meet the cause requirement is not likely to be sufficiently prejudicial to meet the prejudice standard. Because errors that render trials "fundamentally unfair" are especially susceptible of being recognized at the time of trial, defendants whose counsel fail to make timely objections to these errors will almost invariably be unable to meet the cause requirement. The conjunctive application of the cause-and-prejudice standard creates a Catch-22 for habeas petitioners.
The Court has already closed several escape routes from this predicament. In some cases, the cause-and-prejudice requirement might be met through retroactive application of a constitutional right that was not recognized at the time of trial. In Hankerson v. North Carolina,83 however, the Court indicated that states could insulate past convictions from the retroactive application of newly recognized constitutional rights through the use of contemporaneous objection rules. Thus, when a constitutional right is established and applied retroactively, collateral relief can be restricted to those defendants who had asserted the right at 
1982] 1623
Ineffective assistance of counsel is another possible escape route from the effect of the conjunctive application of the cause-and-prejudice standard. Some lower courts have concluded that attorney error or negligence, although falling short of that necessary to make out a separate sixth amendment claim, can satisfy the cause requirement. 85 Justice O'Connor indicated in Isaac, however, that defense counsel's non-deliberate failure to raise an issue does not by itself constitute inadequate assistance of counsel sufficient to show cause for a procedural default.
6
Although the closing of these escape routes adds to the predicament, the plight of those prisoners who are "victims of a fundamental miscarriage of justice" is best illustrated by the Court's application of the cause-and-prejudice standard to errors affecting the determination of guilt itself. By extending the stringent cause-and-prejudice standard to errors involving the truthfinding function of trial, the Court undermines its own emphasis on the question of guilt and innocence in collateral proceedings. Moreover, new constitutional rights are rarely recognized in a vacuum. Isaac charges defense attorneys with the responsibility of discerning emerging constitutional rights, even if only from judicial rejections of claims of such rights. 102 S. Ct. at 1572-75. Thus, it will be extremely difficult for habeas petitioners to show cause for their attorney's failure to recognize a constitutional challenge before the underlying right was judicially recognized and retroactively applied. In contrast, Justice O'Connor's statement that criminal defendants are entitled only to a "competent attorney" and her restrictive definition of "cause" suggests that the Court will not focus on the particular action by the defense attorney which led to the procedural default when determining if there was ineffective representation sufficient to meet the cause requirement. Isaac, 102 S. Ct. at 1574-75. The Court probably intends that only ineffective assistance of counsel rising to a sixth amendment violation will meet the cause requirement. Brown marked the final step in the Court's slow expansion of the range of issues cognizable in federal habeas corpus proceedings. 9 2 The Court, however, still maintained an important limit on the availability of habeas corpus. In Daniels v. Allen, which was one of the cases consolidated with Brown, the Court held that a state procedural rule which bars review of a constitutional claim by state courts also precludes federal court examination of the issue in a habeas proceeding.
93
A decade later, in the landmark case of Fay v. Noia, 94 the Court again faced the question of the effect to be given a default under state procedural rules. There, Noia and his two co-defendants had been convicted of murder solely on the basis of their confessions. Noia's co-defendants were later released on the ground that their confessions had been coerced, but Noia did not appeal his conviction. 95 to appeal his conviction in state court did not bar review of his constitutional claim in a federal habeas proceeding.
96
Fay marks the greatest extension of habeas corpus relief to prisoners whose constitutional claims have been forfeited in state court because of a procedural default. After reviewing the history of the writ of habeas corpus, Justice Brennan concluded that "federal court jurisdiction is conferred by the allegation of an unconstitutional restraint and is not defeated by anything that may occur in the state court proceedings. '97 The Fy Court recognized that the power of federal judges to act on the habeas petitions of prisoners whose state remedies have been forclosed by a procedural default lessened the finality of some criminal convictions and affected the balance of power between state and federal courts. The Court attacked the finality problem by stressing that habeas corpus is a unique civil remedy for unlawful imprisonments rather than a mere stage in state criminal proceedings. The opinion then identified a "manifest federal policy that federal constitutional rights of personal liberty shall not be denied without the fullest opportunity for plenary federal judicial review." 98 While conceding that Fay might make it somewhat more difficult for states to regulate their criminal procedures, Justice Brennan distinguished the lesser interest of the states in maintaining their procedures from that of preserving the integrity of their substantive law. 99 Nevertheless, to protect state criminal procedures the Court held that federal judges could deny habeas relief to a prisoner who had "deliberately bypassed" state courts with a constitutional claim and had thereby forfeited state court remedies. 1 0° The Court stressed that the habeas petitioner must have "understandingly and knowingly" consented to the decision to bypass the state courts. 101 In sum, Fay and its progeny struck a balance in favor of the ready availability of federal vindication of the rights of unconstitutionally detained prisoners and against the states' interest in both the finality of their criminal convictions and the consistent operation of their criminal procedures. A deliberate decision by the defense to circumvent the state 
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court was the touchstone for determining whether a procedural default barred federal habeas relief.
B. THE DEVELOPMENT OF THE BURGER COURT'S POSITION AND ITS POLICY RATIONALES
The Burger Court actively began to limit the availability of habeas corpus in Davis v. United States.
1 0 2 Three years after his conviction, Davis challenged his conviction on the ground that blacks had been systematically excluded from the grand jury which indicted him. 1 0 3 His attorney had not challenged the composition of the grand jury before trial, thus waiving the issue under Rule 12(b)(2) of the Federal Rules of Criminal Procedure.' 0 4 In an opinion by Justice Rehnquist, the Court held that a deliberate bypass standard was inappropriate for determining whether a petitioner could resort to habeas corpus after he had forfeited a challenge to the grand jury composition. 1 0 5 The Court instead ruled that Davis had to show "cause" for and "actual prejudice" from his attorney's failure to make a timely objection. 1 0 6 The Davis Court did not define these two terms, however, nor did it dwell on the policy justifications for its encroachment on Fay. The Court simply deemed it "inconceivable" that Congress intended to permit a more liberal waiver standard in habeas corpus proceedings than that applicable in the pretrial period under Rule 12(b).107 Justice Rehnquist also suggested that liberal waiver rules encourage defense attorneys to delay challenges until a collateral proceeding because the greater difficulties of retrial after a successful collateral attack make release of the defendant more likely than if a successful challenge was mounted before trial. 
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In an important concurring opinion in Schneckloth v. Bustanonte' 0 9 later in the same term, Justice Powell more clearly outlined the rationale for the Burger Court's effort to limit the availability of habeas corpus. Justice Powell first argued that the Warren Court's expansive view of habeas corpus in Fay was based on a fundamental misunderstanding of the historical purpose and development of the Great Writ. At common law, he asserted, a court considering a habeas corpus petition could do no more than verify the jurisdiction of the court which had ordered the incarceration of the petitioner. tlo Schneckloth, 412 U.S. at 254 (Powell, J., concurring). 1 I Id. at 255. The history and development of habeas corpus is a key issue in the debate over the proper scope of habeas corpus. The major differences concern the nature of the writ at the time it was incorporated into the Constitution (U.S. CONST. art. I, § 9, cl. 2) and the effect of the Habeas Corpus Act of 1867 (The Act of Feb. 5, 1867, ch. 28, § 1, 14 Stat. 385) which provided a federal habeas corpus remedy for state prisoners. The Warren Court concluded that at the time of its incorporation into the Constitution, "it was settled that the writ lay to rest any restraint contrary to fundamental law,. . . [which] in this country was embodied in the written Constitution." Fay v. Noia, 372 U.S. 391, 426 (1963) . The Court also established that the jurisdiction to remedy unconstitutional restrictions conferred upon the Federal courts by the Habeas Corpus Act of 1867 was "not defeated by anything that may occur in the state court proceedings." d.
The Burger Court, in contrast, has concluded that at the time it was incorporated into the Constitution habeas corpus could only be used to verify the jurisdiction of the sentencing court. Schneckloth v. Bustamonte, 412 U. should be limited to redressing fundamentally unjust incarcerations.," 5 On the basis of this analytic framework, the Burger Court moved to restrict futher the availability of habeas corpus. In Francis v. Henderson ,116 the Court extended Davis to bar collateral challenges by state prisoners to grand jury compositions absent a showing of cause for and prejudice from their attorney's failure to make a timely objection. The Court in Estelle v. Williams 1 7 repudiated Fay's requirement that a defendant must knowingly consent to bypassing a state court before he would be barred from later raising the issue in a habeas proceeding. The Court concluded, in a footnote, that the Fay waiver standard did not apply to actions of defense counsel that resulted in a forfeiture of constitutional rights unless these rights were "fundamental." '1 8 Thus, the Estelle Court effectively bound habeas petitioners not only to the tactical decisions of defense counsel but also to their negligence and inadvertent errors. 119 Wainwright v. Skes ' 20 expanded the application of the cause-andprejudice standard and set forth the Burger Court's defense of its use of state procedural rules to preclude federal habeas review. The Court held that a state contemporaneous objection rule was an independent and adequate state ground which barred federal habeas review absent a showing of cause and prejudice. Writing for the majority, Justice Rehnquist noted that contemporaneous objection rules are designed both to enhance the making of the record when the recollection of witnesses are freshest and to permit trial judges to make factual determinations while scrutinizing the demeanor of the witnesses. 1 22 By forcing defense attorneys to raise objections, these rules cause the early exclusion of tainted evidence, which sometimes 118 Id. at 508 n.3. The Court distinguished the few "fundamental" rights which require personal waiver by the defendant, such as waiving a jury trial, from "strategic and tactical decisions, even those with constitutional implications," which can be forfeited by defense counsel. Id. See also Wainwright v. Sykes, 433 U.S. 72, 91 n.14 (1977).
119 Williams had been tried in his prison clothes after asking for non-prison garb, but his attorney had failed to object even though the law was clear in the federal circuit that defendants could not be compelled to be tried in their prison uniform. 425 U.S. at 503-04. The Supreme Court found that compelling a defendant to appear in prison clothing was a due process violation, but held that "[Williams's attorney's] failure to make an objection to the court as to being tried in such clothes,for whatever reason, is sufficient to negate the presence of compulsion necessary to establish a constitutional violation." Id. at 512-13 (emphasis added leads to the prompt acquittal of the defendant. 1 23 State court rulings on the objections raised by defense attorneys aid federal judges in later proceedings and compel prosecutors to reexamine the strength of their cases.' 24 Justice Rehnquist also asserted that by undermining the operation of contemporaneous objection rules, Pay's deliberate bypass standard encouraged defense attorneys to withhold constitutional claims from state courts. 25 Finally, these rules increase the significance of the trial as the "main event" where social resources are concentrated to determine the guilt or innocence of the accused.
IV. FOUR MAJOR ASSUMPTIONS UNDERLYING THE HABEAS CORPUS POLICY OF THE BURGER COURT: A CRITIQUE
The sharp differences in the habeas corpus jurisprudence of the Warren and Burger Courts graphically illustrate that the Court's decison-making in this area is fundamentally one of social policy. Consequently, an evaluation of Isaac and Frady is proper only after critically examining the assumptions which underlie the Burger court's habeas corpus decisions. Four key assumptions can be identified: (1) habeas corpus severely burdens the federal judiciary; (2) habeas corpus unduly frustrates the achievement of finality in the criminal justice system; (3) the habeas petitioner is properly bound by defense counsel's nondeliberate failure to raise a constitutional claim; and (4) habeas corpus disrupts the relationship between the federal and state court systems.
A. BURDEN ON THE FEDERAL JUDICIARY
Proponents of the restriction of the availability of habeas corpus argue that the processing of habeas petitions places an intolerable burden on the federal courts. In his concurring opinion in Brown v. Allen, Justice Jackson decried the "flood"of habeas petitions which were "inundating" the federal courts.' 27 One thousand eighty-one habeas petitions per year were "flooding" the federal courts in 1952.128 The number of habeas petitions rose steadily in the 1950s and rapidly in the 1960s, and by 1970 over 12,000 were filed each year. 129 The Warren 126-27 (1956) [hereinafter cited as ANNUAL REPORT with parenthetical indication of year of report]. Of these petitions, 541 were filed by state prisoners.
DIRECTOR OF THE ADMIN. OFFICE OF THE U.S. COURTS, ANNUAL REPORT OF THE

DIRECTOR OF THE ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS
Court's extension of constitutional protections to state criminal defendants accounted for much of the rise in the number of petitions; 130 the easier availability of the writ, 13 1 the increasing sophistication of prison inmates, 132 and the decline of prison censorship 133 were contributing factors. Since 1970, the number of habeas petitions filed each year has leveled off and by 1980 fewer petitions were being filed than a decade before. 134 In relative terms, the burden placed upon the federal judiciary by habeas petitions has actually decreased significantly over the last decade. For example, the number of federal district judges has increased by twenty-nine percent, from 400 in 1971 to 516 in 1981. 135 Similarly, the number of court of appeals judgeships has increased by thirty-six percent, from ninety-seven in 1971 to 132 in 1981.136 Even more striking is the near doubling in the number of state and federal prisoners, from 198,061 in 1971l37 to over 394,000 by mid-1982.' 38 Thus, while the number of habeas petitions has actually dropped during the last decade, 129 The trend over four decades in the number of habeas petitions filed in the federal district courts is illustrated below: both the federal judiciary and the pool of potential habeas petitioners have grown substantially. The evidence also indicates that the processing of habeas petitions does not unduly burden individual federal judges.
3 9 For example, during the twelve month period ending June 30, 1981, 10,171 habeas petitions were terminated in federal district court, or an average of about twenty per judge. 40 The district courts took no action on 697 of these petitions and disposed of the vast majority (9,122) before the pretrial stage.' 4 ' An additional 148 were disposed of during or after the pretrial stage, leaving only 204 petitions to be disposed of at an evidentiary hearing.
14 2 Evidentiary hearings on habeas petitions do not consume a large share of court time. Of the 222 habeas trials held during the year ending June 30, 1981, 171 lasted one day or less and all but eleven were completed in three days or less.143
B. THE FRUSTRATION OF FINALITY
In an influential article 4 4 upon which the Supreme Court heavily relies in its habeas corpus decisions, Professor Bator argued that the finality of convictions is important to the criminal justice system for three reasons. First, finality permits the conservation of the intellectual, moral, political, and economic resources of the legal system.1 45 Second, finality is essential to achieve the deterrent, educational, and, rehabilitative functions of the criminal justice system. 4 6 Third, Bator argues that "repose" is a "psychological necessity in a secure and active society."' 147 Underlying Bator's formulation is a notion that "ultimate truth" can never be established in the criminal justice system: "[Tihe concept of 'freedom from error' must eventually include a notion that some complex of institutional processes is empowered definitively to establish whether or not there was error, even though in the very nature of things no such processes can give us ultimate assurances ....
1148
Professor Bator and the Burger Court overstate their case that habeas corpus frustrates the goal of finality. Less than 2.5% of all state and federal prisoners file habeas petitions challenging their convictions, and only a small percentage of these petitions ever reach the hearing stage. Extremely few individuals ever obtain release from prison as a result of a habeas proceeding.' 49 The importance of finality to achieving the deterrence and rehabilitation goals of the criminal justice system is also exaggerated. Empirical support for the proposition that finality facilitates rehabilitation is lacking.' 50 Some commentators have even suggested that the existence of that consequent punishment has been imposed, that one should no longer look back with the view to resurrecting every imaginable basis for further litigation but rather should look forward to rehabilitation and to becoming a constructive citizen. 412 U.S. at 262 (Powell, J., concurring). 147 Bator, supra note 11, at 452. "What I do seek is a general procedural system which does not cater to a perpetual and unreasoned anxiety that there is a possibility that error has been made in every criminal case in the legal system." Id. at 453. 148 Id. at 447. But f. Cover & Aleinikoff, supra note 130, at 1045-46 (redundancy as a safeguard against unjust incarcerations).
The Burger Court has also relied heavily on an important article by Judge Friendly. Friendly, supra note 71. Professor Seidman notes that in relying on Professor Bator and Judge Friendly in its effort to limit the availability of habeas corpus, the Burger Court overlooks the fundamental antagonism between their positions. Briefly stated, Professor Bator seeks to limit habeas corpus because to find "ultimate truth" is impossible, while Judge Friendly wants to limit habeas corpus by focusing on the ultimate question of the guilt or innocence of the habeas petitioner. An over-emphasis on finality imposes its own costs. Counterposed to the goal of finality is an interest in ensuring that individuals unjustly incarcerated will have a remedy. As Justice Brennan asked in his dissent in Isaac, why should society "be eager to ensure the finality of a conviction arguably tainted by unreviewed constitutional error. .. . Moreover, the very legitimacy of the criminal law may be undermined to the extent that limits on the availability of habeas corpus increase the number of unconstitutional incarcerations. As the Supreme Court noted in another context, the "moral force" of the criminal law is diluted when it leaves people doubting whether innocent individuals are being punished. This position is troubling in several respects. First, the Burger Court ignores the fact that most procedural defaults stem from the negligence, inexperience, or incompetence of defense counsel and not from a deliberate decision by defense counsel to avoid the trial court.' 63 Few reasonable defense attorneys will forego constitutional challenges in state courts in order to save them for a subsequent habeas proceeding; sandbagging increases the likelihood of conviction and precludes all state appellate and direct Supreme Court review of the issue.' 64 In ad-dition, there are significant costs to pursuing a sandbagging strategy because defendants must remain incarcerated for months, if not years, while their attorneys carry out this scheme. 6 5 Moreover, the prospects for eventual release in a habeas proceeding are statistically quite dismal.
1 66 Second, the uneven quality of the criminal defense bar,1 67 the institutional realities of representing indigent criminal defendants, 1 6 8 and the dynamics of the attorney-client relationship1 69 foster a large increasing the likelihood of a conviction since the prosecution would be able to present evidence that, while arguably constitutionally deficient, may be highly prejudicial to the defense. Second, he would thereby have forfeited all state review and remedies with respect to these claims (subject to whatever "plain error" rule is available). Third, to carry out his scheme he would now be compelled to deceive the federal habeas court and to convince the judge that he did not "deliberately bypass" the state procedures. If he loses on this gamble, all federal review would be barred, and his "sandbagging" would have resulted in nothing but the forfeiture of all judicial review of his client's claims. Sykes, 433 U.S. at 103 n.5 (Brennan, J., dissenting). REV. 667 (1975) . Benner identifies several shortcomings in the provision of criminal defense services to the poor: (1) lack of uniformity in the provision of services; (2) lack of investigatory or other expert assistance; (3) high turnover of underpaid, undertrained, and overworked attorneys; (4) lack of client confidence in public defender system; (5) lack of defense services at arrest stage, with a resulting loss of constitutional rights and evidence; (6) lack of counsel for misdemeanors; and (7) 169 Cover and Aleinikoff indentify three reasons why the interests of the defense attorney may differ from those of the client. First, public defenders act within an organizational structure which may limit the vigor of their advocacy. High caseloads and resource limitations may lead to more guilty pleas and longer incarcerations. Poor working conditions and inadequate compensation hinder the development of a corps of well-trained public defense attorneys. Moreover, the public defender's need to maintain a good working relationship with judges and prosecutors may affect the nature and vigor of their defense work. Second, market conditions force privately retained attorneys to maintain a high volume of low-fee cases, which creates an incentive for plea bargaining arrangements. Appointed counsel may not only be poorly compensated but also reap few professional gains from criminal defense work; these factors are strong disincentives for pursuing a vigorous defense. Third, some defense strategies may offend the community as well as the court. For example, defense counsel may be reluctant to charge racial discrimination in jury selection. Cover & Aleinikoff, supra note number of non-deliberate procedural defaults.' 7 0 Third, the deterrent value of' punishing defendants for the inadequacies of their attorneys appears to be slight.' 7 ' Even assuming the existence of such a deterrent effect, the prisoner's forfeiture of appellate remedies and the loss of the opportunity for early release should be sufficient to deter sandbagging. 172 Finally, the Court ignores the nearly insurmountable obstacles that face prisoners who seek to prove in a collateral proceeding that their attorney rendered ineffective assistance of counsel.' 73 The Burger Court's solution may therefore be worse than the problem. Unable to meet the cause-and-prejudice standard, habeas petitioners will more frequently claim ineffective assistance of counsel.' 74 Pressuring habeas petitioners to attack the competence of counsel has a detrimental effect on the attorney-client relationship.' 75 This emphasis on ineffective assistance will increase the habeas workload of the federal courts 76 and force the courts to make intrusive inquiries into the adequacy of counsel, state regulation of the criminal defense bar, and judicial behavior at trial.
D. THE ASSUMPTION OF STATE COURT PARITY AND THE
INTRUSIVENESS OF HABEAS CORPUS
In restricting the scope of federal habeas corpus, the Burger Court assumes that state courts are both willing and able to provide the same 170 A study of the representation of assigned counsel, for example, found that over 40% of the criminal appeals before the Virginia Supreme Court were affirmed without iconsideration of constitutional issues because of the failure of counsel to make proper objections at trial. Bd. of Governors, Crim. L. Section of Virginia State Bar, A Study of the Defense of Indigents in Virginia (1971) (report to the Governor and the General Assembly of Virginia), cited in Benner, supra note 168, at 680 n.52 (1975).
171 As Justice Brennan argued in Skes:
Punishing a lawyer's unintentional errors by closing the federal courthouse door to his client is both a senseless and misdirected method of deterring the slighting of state rules. It is senseless because unplanned and unintentional action of any kind generally is not subject to deterrence; and, to the extent that it is hoped that a threatened sanction addressed to the defense will induce greater care and caution on the part of trial lawyers, thereby forestalling negligent conduct or error, the potential loss of all valuable state remedies would be sufficient to this end. And it is a misdirected sanction because even if the penalization of incompetence or carelessness will encourage more thorough legal training and trial preparation, the habeas applicant, as opposed to his lawyer, hardly is the proper recipient of such a penalty. degree of protection to the constitutional rights of criminal defendants that federal courts provide. As Justice Powell stated in Stone v. Powell: "Despite differences in institutional environment and the unsympathetic attitude to federal constitutional claims of some state judges in years past, we are unwilling to assume that there now exists a general lack of appropriate sensitivity to constitutional rights in the trial and appellate courts of the several States."
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The existence of parity between the state and federal court systems is not, however, self-evident. One commentator has identified three reasons why federal judges are generally better able to vindicate constitutional rights. 179 First, the level of technical competence is generally higher among federal judges because they are selected through a more thorough selection process and have lighter caseloads, better support services, and higher salaries.' 80 Second, because the federal judiciary has a strong elite tradition and a closer bureaucratic relationship to the Supreme Court than to state criminal justice systems, federal courts are more sympathetic to constitutional claims. 18 1 Moreover, in collateral proceedings federal judges are better able to focus on constitutional issues and are less concerned with troubling fact situations or the need to make determinations of guilt or innocence. 1 82 Third, federal judges have lifelong tenure and therefore are more insulated from majoritarian pressure. 1 8 3
Because the Burger Court assumes that parity exists between state and federal courts, it has applied the doctrine of comity to limit the availability of federal habeas corpus review of state criminal convictions. It considers habeas corpus to be unduly intrusive, "frustrat[ing] both the States' sovereign power to punish offenders and their good faith attempts to honor constitutional rights." 18 4 According to this view, habeas corpus undermines the confidence of state judges in their decisions and acts as a powerful disincentive for their zealous vindication of constitu-tional rights. 1 5
The alleged intrusiveness of habeas corpus is exaggerated. First, the number of habeas cases that reach the evidentiary hearing stage is so small that, even if all cases were resolved against the state, an average of four judgments per state per year would be affected.' 8 6 Second, the Court ignores the narrow focus of habeas corpus. Habeas corpus actions are civil proceedings in which only the constitutionality of the confinement of a single person is at issue; the remedy is directed not at the state judiciary but at the penal institution where the petitioner is confined. 187 A ruling in favor of a habeas petitioner leaves states free to enforce their procedural rules.' 88 On balance, federal court reversal of a state court judgment on the merits is more intrusive than a habeas corpus decision adverse to the state. 189 The Burger Court also ignores the key role played by habeas corpus in extending federal constitutional protections to state criminal defendants. 190 Because the Supreme Court is unable to correct all unjust incarcerations on direct review, federal district courts in effect have been delegated to use habeas corpus to routinely correct gross constitutional abuses at the state level. 19 1 This function of habeas corpus may stimulate improvements in state criminal justice systems 19 2 and greater uniformity in state application of constitutional law. Restrictions on the availability of habeas corpus thus limits a constructive dialogue on constitutional issues between the state and federal court systems 193 and increases the likelihood that the constitutional rights of criminal defendants will not be honored in state criminal justice systems. 194 Finally, there remains the question of whether the Supreme Court should restrict the availability of habeas corpus in the face of Congress's refusal to change the habeas corpus statute. 95 In the last three decades, at least three major proposals that would have placed severe limits on the availability of habeas corpus 96 In Engle v. Isaac and United States v. Frady, the Supreme Court further limited the availability of federal habeas corpus to petitioners raising a constitutional claim that had been forfeited due to a procedural default. The decisions extend the Wainwright v. Sykes cause-and-actual prejudice standard to errors involving the truthfinding function of trial and preclude federal courts from noticing "plain error" in collateral proceedings. The Court also made the "cause" and "prejudice" prongs of the Sykes standard extremely difficult tests for habeas petitioners to meet.
Isaac, Frady, and prior Burger Court decision that have progressively limited access to habeas corpus relief reflect a strong hostility to providing a federal forum for collateral attacks on allegedly unconstitutional convictions. In these decisions, the Court overstates the burden that habeas corpus places on the federal judiciary, the degree to which the availability of habeas corpus undermines the finality of criminal judgments, and the extent to which federal habeas corpus intrudes into state criminal justice systems. Moreover, by binding habeas petitioners with the errors, omissions, or negligence of defense counsel who have failed to object to an alleged error, the Burger Court unfairly punishes habeas petitioners for the inadequacies of defense counsel. Finally, by insisting that habeas petitioners must satisfy both the "cause" and "actual prejudice" prongs of the Sykes test, the Burger Court evidences a high tolerance for the unconstitutional incarceration of both the guilty and the innocent. THOMAS J. BAMONTE
